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December 15, 2022

Following President Biden’s Oct. 7, 2022 Executive Order on Enhancing Safeguards for United States Signals Intelligence,  
the European Commission concluded on Dec. 13, 2022 in a draft adequacy decision that the data privacy framework  
under the executive order ensures an adequate level of protection for personal data transferred from the European Union  
to the United States.

The adequacy decision is a tool under the General Data Protection Regulation (GDPR) to determine whether a non-EU  
country has an essentially equivalent level of data protection to that within the EU. A finding of adequacy enables data to  
flow freely from the EU to a non-EU country without additional safeguards. The newly released draft adequacy decision for  
the new EU-U.S. Privacy Framework is not yet adopted, and it is waiting for approval from the European Data Protection  
Board and a committee made of representatives of EU Member States. 

In a recent announcement, the European Commission found the new framework to be a significant improvement from the 
former EU-U.S. privacy framework, the Privacy Shield. In the 2020 case commonly known as Schrems II, the Court of 
Justice of the European Union invalidated the Privacy Shield for failing to adequately protect EU citizens from the data 
collection activities of the U.S. intelligence community and for lacking an adequate redress mechanism for EU citizens 
when a privacy violation occurs. In response to the Schrems II decision, the new framework offers enhanced oversight of 
U.S. intelligence services to ensure compliance with limitations on surveillance activities, and a redress mechanism 
allowing EU individuals to lodge a complaint with a Civil Liberties Protection Officer and appeal adverse decisions at the 
newly established Data Protection Review Court.

Although the draft adequacy decision is awaiting approval, it is on strong footing and moves us one step closer towards  
final adoption. If the decision is adopted, U.S. companies will be able to certify its participation in the new data privacy 
framework and forego the use of the Standard Contractual Clauses. However, it is very likely that the adequacy decision 
approving the new framework will be subject to legal challenges. For now, companies that need to transfer data from the  
EU to the U.S. should continue using the Standard Contractual Clauses or another approved transfer mechanism.
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Prior results do not guarantee a similar outcome. 

Brown Rudnick is a tradename of both Brown Rudnick LLP, a limited liability partnership organized under the laws of the Commonwealth of Massachusetts (“BR-USA”), and its affiliate Brown Rudnick LLP, a limited liability partnership registered in 
England and Wales with registered number OC300611 (“BR-U.K.”). BR-U.K. is a law firm of Solicitors and Registered Foreign Lawyers authorized and regulated by the Solicitors Regulation Authority of England and Wales, and registered with the 
Paris Bar pursuant to the 98/5/EC Directive. A full list of members of BR- U.K., who are either Solicitors, European lawyers or Registered Foreign Lawyers, is open to inspection at its registered office, 8 Clifford Street, London W1S 2LQ, England (tel. 
+44.20.7851.6000; fax. +44.20.7851.6100). 

Information contained in this Alert is not intended to constitute legal advice by the author or the lawyers at Brown Rudnick LLP, and they expressly disclaim any such interpretation by any party. Specific legal advice depends on the facts of each 
situation and may vary from situation to situation. 

Distribution of this Alert to interested parties does not establish a lawyer-client relationship. The views expressed herein are solely the views of the authors and do not represent the views of Brown Rudnick LLP, those parties represented by the 
authors, or those parties represented by Brown Rudnick LLP.

https://ec.europa.eu/commission/presscorner/detail/en/QANDA_22_7632
mailto:mjones%40brownrudnick.com?subject=
mailto:elin%40brownrudnick.com?subject=
mailto:idibernardo%40brownrudnick.com?subject=

