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IX.
Nonprofit Corporations

A. Introduction

California nonprofit corporations fall into three categories:
Nonprofit Public Benefit Corporations, Nonprofit Mutual Ben-
efit Corporations and Nonprofit Religious Corporations. Al-
though each of the three types share common traits, the Cali-
fornia Corporations Code contains significant distinctions as to
the rights and obligations of directors, officers and members of
each. This chapter generally discusses formation and operation
of nonprofit corporations in California.’

Nonprofit Public Benefit Corporations (Public Benefit
Corps) are governed by §§ 5110-6910 of the California Cor-
porations Code. Public Benefit Corps are formed for “public or
charitable purposes.” ? Charitable organizations incorporated
in California, other than religious organizations, are organized
as Public Benefit Corps. Certain healthcare facilities are also
organized as Public Benefit Corps.

Nonprofit Mutual Benefit Corporations (Mutual Benefit
Corps) are governed by §§ 7110~8910 of the California Cor-
porations Code and may be formed for any lawful purpose.
However, if (i) all of the assets of the corporation are dedicated
to charitable, religious or public purposes, and (ii) upon disso-
lution,- the corporation must distribute its assets to persons
carrying on a charitable, religious or public purpose, the cor-
poration may not be considered a Mutual Benefit Corp.> Auto-
mobilg clubs, private clubs, fraternal organizations, homeown-
ers’ associations, trade organizations and other organizations
incorporated in California with a mandate to serve the “‘mutual
benefit” of their members are typically organized as Mutual
Benefit Corps.

Nonprofit Religious Corporations (Religious Corps) are
governed by §§9110-9690 of the California Corporations
Code. Religious Corps must be formed primarily or exclusively
for religious purposes.*

California nonprofit corporations are subject to a number
of regulations beyond the scope of this chapter. This chapter
does not discuss federal and state tax provisions relating to
nonprofit corporations, the tax-exemption application process
with the Internal Revenue Service and California Franchise Tax
Board, or the organizational and operational requirements for
nonprofit corporations under California Revenue and Taxation
Code § 23701. This chapter also does not discuss the formation
of general cooperative corporations, Mutual Benefit Corps
formed as savings and loan associations, credit unions or other,
similar organizations which are subject to greater regulation, or
requirements specific to Public Benefit Corps formed as health
facilities.

! This chapter on nonprofit corporations was authored by Jeffrey
Hamilton, Esq., an associate in Farella Braun + Martel’s Business
Transactions Group. Mr. Hamilton counsels publicly traded and pri-
vately held companies in a broad range of corporate transactions,
including equity offerings, mergers and acquisitions, and corporate
governance and reporting compliance. His pro bono practice includes
negotiating commercial contracts and forming LLCs.

2CaL. Core. CODE § 5111.

3 CAL. Core. CopE § 7111,

* CAL. Corr. CopE § 9111.
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B. Formation

Formation of a California nonprofit corporation requires
the steps outlined below.

1.  Choosing a name

The nonprofit corporation’s name may not be the same as
or similar to that of an existing California corporation or for-
eign corporation authorized to do business in California, and
may not be misleading to the public.” In addition, the nonprofit
corporation’s name may not include the words “bank,”
“trust,” “trustee” or related words absent a certificate of ap-
proval issued by the Commissioner of Business Oversight.
Mutual Benefit Corps may not contain a name which creates
the impression that the purpose of the Mutual Benefit Corp is
public, charitable or religious, that it is a charitable foundation,’
or that it is in the thrift or industrial loan business.’

In California, when determining name availability, the
Secretary of State will only check the proposed name against
names of other entities registered in California.’ There is no
subjective assessment on whether the proposed name is likely
to mislead the public. Applicants should check that their de-
sired names are not already trademarked by a third party '° or
registered as a “fictitious name” in the county where the non-
profit will operate.!!

Comment: Applicants may submit a “Name Availability
Inquiry Letter” form '? or a “Name Reservation Re-
quest” 13 by mail, along with a self-addressed envelope, to
the Secretary of State, Name Availability Unit, 1500 11th
Street, 3rd Floor, Sacramento, CA 95814. The Name Res-
ervation Request also requires a $10 payment. A prepaid
priority telephone service is available to persons who fre-
quently reserve corporate names.

2. Preparing and filing articles of incorporation

In order to establish a nonprofit corporation in California,
applicants will need to submit the articles to the Secretary of
State. The articles are the constitutive document of the corpo-
ration, and form the foundation for its governance, but may be
simple documents. Applicants have the option of either prepar-
ing their own articles or using a one-page form document
created by the Secretary of State.'* Those forming Public Ben-
efit Corps or Religious Corps are well advised to utilize a tax

> CAL. Core. CODE § 5122; CAL. Core. CODE § 7122; CAL. CORP.
CoDE § 9122.

® CaL. Core. CODE § 5122; CAL. Corp. CODE § 7122; CAL. CORP.
CopE § 9122.

7 CaL. Core. CoDE § 7122(b).

# CAL. Core. CopE § 7122.3.

Cal. Sec’y of State, Name Availability, http://www.sos.ca.gov/
business-programs/business-entities/name-availability/.

19 The United States Patent and Trademark Office’s searchable
database is available online at http://www.uspto.gov/trademarks-ap-
plication-process/search-trademark-database.

' Searchable fictitious name databases are typically provided by
the applicable county clerk.

12 See https://www.bloomberglaw.com/document/XAIOKNHC.

'3 See hitps://www.bloomberglaw.com/document/XAHTGBC.

¥ Cal. Sec’y of State, Articles of Incorporation of a Nonprofit
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attorney to review formation documents and assist in obtaining
tax exempt status.

The articles for each of Public Benefit Corps, Mutual
Benefit Corps and Religious Corps must contain the name of
the corporation, the initial street address of the corporation (and
mailing address, if different), and the corporation’s agent for
service of process in the state of California.

The following provisions governing California nonprofits
are optional, but will not be effective unless they are included in
the articles:

(1) A provision limiting the duration of the corporation’s
existence.

(2) For subordinate corporations (i.e., corporations created
under the authority of a “head-organization,” such as
local chapters of national organizations), a provision
that the corporation (a) shall dissolve whenever the
charter is surrendered to, taken away by, or revoked by
the head organization granting it, or (b) that in the event
of dissolution, the assets of the corporation will be
distributed to the head organization.

(3) In addition, Mutual Benefit Corps must include the
following provisions in the articles in order for them to
be effective: (a) a provision allowing the corporation’s
creditors the right to vote in the election of directors and
on any other matters on which the members may vote;
and (b) a provision granting the corporation’s members
the right to determine the consideration for which mem-
berships are issued.

The articles may also specify the names and addresses of
the initial directors, any membership classes, any matters that
would allow any member to have more or less than one vote in
matters presented to the members, provisions for amending the
articles or bylaws,'> and “any other provision, not in conflict
with law, for the management of the activities and for the
conduct of the affairs of the corporation.” !¢

Lastly, each of the three types of California nonprofits
must contain the applicable statement below in its articles:

Public Benefit Corp: The articles of a Public Benefit Corp
must include the following statement: “This corporation is
a nonprofit public benefit corporation and is not organized
for the private gain of any person. It is organized under the
Nonprofit Public Benefit Corporation Law for (public or
charitable [insert one or both]) purposes.” '7 If the pur-
pose of the Public Benefit Corp includes “public” pur-
poses, the articles must include a further description of the
corporation’s purpose.

Religious
arts-re.pdf.

!5 CAL. Core. CoDE § 5132, CaL. Core. CopE § 7132 and CAL.
Corr. CopEe § 9132 specify limitations for amendments to the Articles
of Incorporation in cases where approval rights are held by specified
persons who have died, persons whose authority has ceased to exist, or
amendments that do not follow specified procedures.

16 CaL. Corp. CoDE § 5132(c)(6); CAL. Corp. CoDE § 7132(c)(6);
CAL. Corp. CoDE § 9132(c)(6).

17 CAL. Core. CopE § 5130.

Corporation, http://bpd.cdn.sos.ca.gov/corp/pdf/articles/
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Mutual Benefit Corp: The articles of a Mutual Benefit
Corp must include the following statement: *“This corpo-
ration is a nonprofit mutual benefit corporation organized
under the Nonprofit Mutual Benefit Corporation Law. The
purpose of this corporation is to engage in any lawful act or
activity, other than credit union business, for which a
corporation may be organized under such law.” 8

Religious Corp: The articles of a Religious Corp must
include the following statement: “This corporation is a
religious corporation and is not organized for the private
gain of any person. It is organized under the Nonprofit
Religious Corporation Law (primarily or exclusively [in-
sert one or both)) for religious purposes.” !°

Comment: California Secretary of State standard form
articles are available online.?® In lieu of drafting original
articles, Public Benefit Corps may submit form ARTS-PB-
501(c)(3), Mutual Benefit Corps may submit form ARTS-
MU, and Religious Corps may submit form ARTS-RE.
Filing articles requires payment of a $30 filing fee (with a
separate, nonrefundable $15 service fee if the fee is
dropped off by hand rather than mailed).

For all California nonprofit corporations, amendments to
the articles may be adopted if approved by the board and
approved by the members (as well as any additional persons
required by the articles, if any). The articles may also specify
that the approval of a particular class of members or a larger
proportion of the votes of directors or certain classes is re-
quired.?! Each class must approve an amendment which would
materially and adversely affect the rights of that class (and for
Mutual Benefit Corps, class voting is required if the amend-
ment would increase the number of memberships in the same or
any other class, authorize a new class of members, or effect an
exchange, reclassification or cancellation of all or part of the
memberships of a class).?

Upon the adoption of an amendment to the articles, each
California nonprofit must file a certificate of amendment with
the Secretary of State.® The wording of the amendment must
specify:

(i) that it was approved by the board;

(ii) if the amendment is one for which the approval of the
members or the approval of 100 percent of the voting
power is required, that the amendment was approved by
the required vote of members;

(iii) if the amendment is one which may be adopted with
approval by the board alone, a statement of the facts
entitling the board alone to adopt the amendment; and

18 CAL. Core. CopE § 7130.

1% CaL. Core. CopE § 9130.

20 Cal. Sec’y of State, Forms, Samples and Fees, http://www.sos.ca-
.gov/business-programs/business-entities/forms.

2! CaL. Corp. CoDE § 5812; CAL. Corp, CODE § 7812; CaL. CORP.
CobpE § 9620.

22 CAL. Core. CODE § 5813; CAL. Corp. CopE § 7813; CAL. CORP.
CopE § 9620.

23 CAL. Core. CODE § 6210; CAL. Corp. CoDE § 8210; CAL. CORP.
CoDE § 9660.
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(iv) if the amendment is one for which the approval of a
person or persons other than the incorporators, directors
or members is required, that the approval of such person
or persons has been obtained.?*

Comment: The Certificate of Amendment form required
by the Secretary of State can be found online.?* The fee for
filing a Certificate of Amendment is $30.00.

3. Preparing bylaws

California Corporations Code §§ 5150, 7150 and 9150 set
forth restrictions on what provisions may be included in a
California nonprofit corporation’s bylaws. These restrictions
vary greatly between Public Benefit Corps, Mutual Benefit
Corps and Religious Corps.

For both Public Benefit Corps and Mutual Benefit Corps,
the bylaws may not materially and adversely affect the voting
rights of members.?® The bylaws may be adopted, amended or
repealed by approval of the members or the board, or, if certain
conditions are met,?” with the approval in writing of a specified
person or persons other than the board or members. Additional
restrictions apply to the adoption, amendment or repeal of the
bylaws when there are separate classes of members. In addi-
tion, the bylaws of a Mutual Benefit Corp may not (i) materially
and adversely affect the rights of members as to dissolution or
redemption; (ii) increase or decrease the number of members
authorized in total or in any class; (iii) effect an exchange,
reclassification or cancellation of all or part of the member-
ships; or (iv) authorize a new class of membership.?®

For each type of California nonprofit corporation, the by-
laws may restrict or eliminate the powers of the board to
unilaterally adopt, amend or repeal bylaws in the future. Once
members have been admitted, a bylaw specifying or changing a
fixed number of directors, setting a maximum or minimum
number of directors, or changing from a fixed to a variable
board (or vice versa) may only be adopted by approval of the
members.?® Either the articles or the bylaws must set forth the
number of directors of the corporation or the method of deter-
mining the number of directors of the corporation.’® If the
corporation is organized without members, decisions ordinarily
reserved for the members require approval by the board.

In contrast to the statutes governing bylaws of for-profit
corporations, each California nonprofit corporation may
specify that delegates may have some or all of the authority of
members, provided that the bylaws specify the delegates’ terms
of office, any reasonable method for the delegates’ selection
and removal, and any reasonable method for calling, noticing

24 CAL. Corp. CoDE § 5814; CAL. Core. CODE § 7814; CAL. CORP.
CopE § 9620.

25 Cal. Sec’y of State, Forms, Samples and Fees, http://www.sos.ca-
.gov/business-programs/business-entities/forms.

26 CaL. Core. CODE § 5150(b); CAL. Corp. CopE § 7150(b).

27 Such conditions are set forth in CAL. Core. CODE § 5150.

28 CAL. Corp. CoDE § 7150(b).

29 CAL. Corp. CoODE § 5151; CaL. Core. CODE § 7151; CAL. Corp.
CopE § 9151.

30 Cav. Corp. CoDE § 5151; CaL. Core. CoDE § 7151; CaL. Core.
CopE § 9151.
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and holding meetings of delegates.?! Each California nonprofit
corporation may also provide in its bylaws for voting by its
members or delegates on the basis of chapter or other organi-
zational unit, or by region or other geographic grouping.*?

4. Statement of information

All California nonprofit corporations are required to file a
“Statement of Information” with the Secretary of State **
within 90 days after the filing of the initial articles and every
other year thereafter ** during the calendar month during which
the initial articles were filed and the immediately preceding five
calendar months. The Statement of Information is required
even for inactive corporations, and failure to file may result in
the assessment of a $50 penalty.

Comment: The Statement of Information form required
by the Secretary of State can be found online.* The fee for
filing the Statement of Information is $20.00. Statements
of Information may be submitted online using the Secre-
tary of State’s online business portal.>®

5. Charitable trusts

Nonprofit corporations formed in California for “chari-
table or eleemosynary” 37 purposes, defined in the California
Government Code as “charitable corporations,” are subject to
oversight by the California Attorney General. Charitable cor-
porations must submit an initial registration form, under oath,
in accordance with rules and regulations of the Attorney Gen-
eral, within 30 days after initially receiving property.®® In
addition, charitable corporations must file with the Attorney
General periodic written reports, under oath, setting forth in-
formation as to the nature of the assets held for charitable
purposes and the administration of the assets. Charitable cor-
porations that receive or accrue gross revenue of $2 million or
more in a fiscal year must also provide audited financial state-
mengs9 and appoint an audit committee of the board of direc-
tors.

Comment: California nonprofit corporations that double
as charitable trusts are required to file Form CT-1 *° with
the California Attorney General within 30 days of initially
receiving assets, in addition to any IRS filing requirements.

31 CaL. Core. CobE § 5152; CAL. Corp. CODE § 7152; CAL. Core.
CopE § 9152.

32 CaL. Corp. CODE § 5153; CAL. Corp. CODE § 7153; CAL. CoRe.
CopE § 9153.

33 CaL. Core. CopE § 6210; CaL. Core. CopE § 8210.

** Credit unions and general cooperative corporations are required
to file every year.

33 Cal. Sec’y of State, Forms, Samples and Fees, http://www.sos.ca-
.gov/business-programs/business-entities/forms.

36 Cal. Sec’y of State, Statement of Information - Corporations,
https://businessfilings.sos.ca.gov/.

37 CaL. Gov’t CoDE § 12582.1.

38 CaL. Gov't CobE § 12585.

3% CaL. Gov't CopE § 12586.

0 https://oag.ca.gov/sites/all/files/agweb/pdfs/charities/charitable/
ctl-form.pdf.

11/16 A-59



The California Corporation

Corporate Practice Portfolio Series

Financial solicitation reports on Form CT-694 *' are re-
quired annually thereafter. Forms CT-1 and CT-694 are
available online,** and Form CT-1 requires payment of a
$25 filing fee.

6. Recordkeeping requirements

Each California nonprofit corporation must keep a copy of
its articles and bylaws at its principal office to be open to
inspection by the members.** Each California nonprofit corpo-
ration is also required to keep (1) adequate and correct books
and records of account, (2) minutes of the proceedings of its
members, board and committees of the board, and (3) a record
of its members giving their names and addresses and the class
of membership held by each.**

C. Management of the Corporation

1. Board composition and term

Each California nonprofit corporation is required to have a
board of directors, although the board may delegate manage-
ment of day-to-day affairs (provided any authority delegated by
the board remains under the ultimate direction of the board).*
Unless otherwise provided in the articles or bylaws, the proce-
dures governing regular and special board meetings are set
forth in §§ 5211, 7211 and 9211 of the California Corporations
Code for Public Benefit Corps, Mutual Benefit Corps and
Religious Corps, respectively.

Unless otherwise set forth in the articles or bylaws, direc-
tors are elected for one-year terms. For Public Benefit Corps
and Mutual Benefit Corps, however, director terms may not
exceed four years (or up to six years if there are no members).
Also, for Public Benefit Corps and Mutual Benefit Corps, all or
any portion of the directors may be selected by a specified
“designator” as provided by the articles or bylaws, rather than
by election.* For Public Benefit Corps, no more than 49
percent of the persons serving on the board (or a close family
member of such persons) may be compensated by the corpo-
ration for services rendered within the previous 12 months,
excluding reasonable compensation paid for the performance
of director duties.*’

2. Removal of directors

For all California nonprofit corporations, directors may be
removed without cause by the members; however, directors
elected by vote of a certain class, certain organizational unit or
geographic grouping of members may only be removed by the

*! https://oag.ca.gov/sites/all/files/agweb/pdfs/charities/charitable/
ct694.pdf.

2 Cal. Dep’t of Just., Off. of the Atty. Gen., Forms, https://oag.ca-
.gov/charities/forms.

43 CaL. Corp. CODE § 5160; CAL. Core. CODE § 7160; CaL. Core.
CoDE § 9160.

#* CAL. Corp. CODE § 6320; CAL. Core. CODE § 8320; CaL. Core.
CopE § 9510.

3 CaL. Corp. CoDE § 5210; CAL. Corp. CODE § 7210; CaL. CORP.
CobE § 9210.

46 CaL. Core. CODE § 5220; CAL. Core. CODE § 7220; CAL. CORP.
CopE § 9220.

47 Cav. Core. CoDE § 5227.
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applicable vote of members of that class.*® For Public Benefit
Corps and Mutual Benefit Corps with cumulative voting, no
director may be removed (unless the entire board is removed) if
the votes cast against removal, or not consenting in writing to
the removal, would be sufficient to elect the director.*’ Direc-
tors may also be removed for cause in cases of fraud or abuse
through an action brought in superior court by another director
or a number of members exceeding the statutory threshold.”® -
Unless otherwise specified in the articles or bylaws, vacancies
on the board (except for those created by the removal of a
director) may be filled by the remaining directors or, if the
vacarslg:y is not filled by the remaining directors, by the mem-
bers.

3. Board meetings and duties of directors

Meetings of the board may be called by the chair of the
board, the president, any vice president, the secrefdry or any
two directors, and regular meetings of the board may be held
without notice if the time and place of the meetings are fixed by
the bylaws or the board. Special meetings of the board will be
held upon four days’ notice by first-class mail, or 48 hours’
notice delivered personally or by telephone or by electronic
transmission. The articles or bylaws may not dispense with the
notice requirement for special meetings.>

Similar to the statutes governing for-profit corporations,
directors may participate in meetings of the board through the
use of conference telephone or electronic video screen commu-
nications, and, unless the articles or bylaws specify otherwise,
a majority of the board constitutes a quorum for the transaction
of business. The use of electronic communications is permis-
sible only if each director participating in the meeting can
communicate with all of the other directors concurrently, and
each director is provided the means of participating in all
matters before the board.>? In addition, the board may take
action by written consent if all directors agree in writing to the
action and the number of directors then in office constitutes a
quorum.

The board may also delegate responsibilities to committees
of board members, except for those responsibilities that (i)
require approval of the members, (ii) relate to the filling of
vacancies on the board or any committee, (iii) fix the compen-
sation of directors for serving on the board or on any commit-
tee, (iv) amend or repeal the bylaws or adopt new bylaws, (v)
amend or repeal any resolution of the board which “by its
express terms is not amendable or repealable,” or (vi) appoint

#8 CaL. Corp. CODE § 5222; CAL. Corr. CODE § 7222; CaL. CORP.
CopE § 9222.

49 CAL. Corp. CoODE § 5222; CaL. Core. CODE § 7222; CaL. Core.
CoDE § 9222,

30 CaL. Corp. CoDE § 5223; CAL. CORP. CODE § 7223; CAL. CORP.
CopE § 9223.

31 CaL. Corp. CODE § 5224; CAL. Corp. CODE § 7224; CAL. CORP.
CopE § 9224.

32 CaL. Corp. CoDE § 5211; CAL. Corp. CoDE § 7211; CAL. CORP.
CopE § 9211.

33 CaL. Corp. CODE § 5211; CAL. Corp. CODE § 7211; CAL. CORP.
CobpE § 9211.
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a separate board committee.>* Only committees having at least
two directors and consisting entirely of directors may exercise
board powers. Public Benefit Corp and Mutual Benefit Corp
board committees are also restricted from expending corporate
funds to support a particular board candidate in a contested
election, or from approving any self-dealing transactions.’>

4. Director duties

Directors of California nonprofit corporations have similar
ﬁducxargl duties and protections as directors of for-profit corpo-
rations.”” Moreover, volunteer directors of California nonprofit
corporations will not be subject to monetary liability based on
the failure to discharge their duties if such duties were per-
formed in good faith, with the belief that they are in the best
interests of ‘the corporation, and with the same care that an
“ordinarily prudent person in a like position would use under
similar circumstances.”

In order to carry out their duties, each director of a Cali-
fornia nonprofit corporation has the “‘absolute right” to “in-
spect and copy all books, records and documents of every kmd
and to inspect the physical properties of the corporation.” 8
Directors of Religious Corps are further allowed to take into
account the religious purposes of the corporation, and appli-
cable religious tenets, canons, laws, policies and authority
when making decisions binding the corporation.”®

In contrast to for-profit corporations, California nonprofit
corporations have strict rules governing the sale of the corpo-
ration’s assets. Public Benefit Corps and Mutual Benefit Corps,
for instance, must give notice to the Attorney General 20 days
before sellmg or otherwise disposing of assets held in chari-
table trust.%® Other requirements apply to transfers of assets for
California nonprofits that are classified as health facilities.®! In
addition to the foregoing, Public Benefit Corp boards must
avoid sg)eculation when managing the corporation’s invest-
ments.”” Lastly, all California nonprofits holding assets in
charitable trusts have the restrictions on officer compensation
set forth below.

3% CaAL. Corp. CoDE § 5212; CaL. Corp. CoDE § 7212; CaL. CoRe.
CopE § 9212.

°5CaL. Core. CopE §5212(a}(7)-(8); CaL. Corp. CODE
§ 7212(a)(7)—(8); for Mutual Benefit Corps, this restriction is limited
to “assets held in charitable trust.”” Restrictions on interested party
transactions for Public Benefit Corps and Religious Corps are set forth
in CAL. Corp. Cobk § 5233 and CaL. Corp. CODE § 9243, respectively.
Conflicts of interest generally for Public Benefit Corps, Mutual Benefit
Corps and Religious Corps are set forth in CAL. Corr. CODE § 5234,
CaL. Core. Copk § 7233 and CAL. Core. CODE § 9244, respectively.
Additional limitations for interested party transactions and self-deal-
ing of Public Benefit Corp directors are set forth in CAL. Corp. CODE
§ 5233 and CaL. Corr. CoDE § 5260.

56 CAL. Corp. CoDE § 5231; CaL. Core. CODE § 7231; CaL. Core.
Copk § 9212.

57 CaL. Core. CODE § 5231; CAL. Core. CODE § 7231.5; CAL. CORP.
CobDE § 9247.

58 CAL. Corp. CODE § 6334; CaL. Core. CoDE § 8334; CaL. CoRP.
CopE § 9513.

3% CAL. Core. CoDE § 9240,

% CAL. Core. CODE § 5913; CaL. Corr. CODE § 7913.

1 CAL. Core. CoDE § 5914; CAL. Core. CODE § 7914; CAL. CORP.
CobE § 9634.

2 CaL. Corp. CoDE § 5240.
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In addition, the California Corporations Code contains the
following additional restrictions applicable to Religious Corps:
(a) no assets of a Religious Corp are or shall be deemed to be
held in trust unless specified by board resolution, the articles or
bylaws, or expressly imposed in writing by the donor,®? and (ii)
if donors who are affiliated with a Religious Corp contribute
funds or property to the Religious Corp based on an “affirma-
tive representation’ that the funds or property “would be used
for a specific purpose other than the general support of the
corporation,” those donors have a cause of action against the
Religious Corp if the funds or property are used for a different
purpose, subject to the defense that the directors or members of
the Religious Corp determined that it was “impractical or
impossible” for the funds to be devoted to their stated pur-
pose.®

5. Officers

Each California nonprofit corporation is also required to
have, at minimum, a chair of the board or a president (or both),
a secretary, and a treasurer or chief financial officer (or both).%
Offices may be held by the same person unless the articles or
bylaws provide otherwise, except that for Public Benefit Corps,
no person serving as the secretary, the treasurer or the chief
financial officer may serve concurrently as the president or
chair of the board. Unless the articles or bylaws of a Public
Benefit Corp provide for the election of officers by the mem-
bers, each term of office is one year (and in any event, an
officer’s term may not exceed three years).5

For nonprofit corporations that hold assets in charitable
trust, the board of directors or an authorized committee of the
board must review and approve the compensation, including
benefits, of the president or chief executive officer, and the
treasurer or chief financial ofﬁcer to ensure that the compen-
sation is just and reasonable.5’

6. Indemnification

California nonprofit corporations have the power to indem-
nify officers and directors, and advance expenses on their be-
half, if they acted in good faith and in a manner reasonably
believed to be in the best interests of the corporation (and, in
the case of a criminal proceeding, where they had no reasonable
cause to believe their conduct was unlawful). California non-
profit corporations may also purchase and maintain insurance
on behalf of officers and directors to protect against liability
arising out of the officers’ or directors’ status. Indemnification
of expenses actually and reasonably incurred by an officer or
director is mandatory where the officer or director has been
successful on the merits in its defense.®

53 CaL. Core. CoDE § 9140(c).

64 CAL. Corp. CoDE § 9143(b).

65 CAL. Core. CobE § 5213; CAL. Core. CODE § 7213: CaL. CORP.
CopE § 9241.

6 CaL. Corp. CODE § 5213.

7 CAL. Gov’T CopE § 12586(g).

58 CAL. Corp. CODE § 5238; CAL. Corp. CODE § 7237; CaL. CORp
CoDE § 9246.
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D. Memberships

1.  Admission of members

California nonprofit corporations may admit members, as
provided in their articles or bylaws,%® and membership may be
issued for consideration as determined by the board (or for no
consideration).”® Members will not, solely by virtue of their
membership, be personally liable for the debts, liabilities or
obligations of the corporation,”! although a corporation may
levy membership dues or fees. A corporation may issue mem-
berships having different rights, privileges, preferences, restric-
tions or conditions if authorized by its articles or bylaws.”> No
person may hold more than one membership or a fractional
membership, except two or more persons may hold an indivis-
ible interest in a single membership, and the articles or bylaws
may permit-a person to hold a membership in one or more
classes. For Mutual Benefit Corps based on property owner-
ship, such as homeowner’s associations, or mutual water com-
panies, memberships may be determined based on property
ownership.”> With a limited exception for memberships in
“limited equity housing corporations,” members of Public
Bene71:1t Corps may not receive distributions from the corpora-
tion.

Membership certificates issued by Mutual Benefit Corps
must contain the following statements:

(1) The corporation is a nonprofit mutual benefit corpora-
tion which may not make distributions to its members
except upon dissolution, or, if the articles or bylaws so
provide, may not make distributions to its members
during its life or upon dissolution.

(2) If there are restrictions upon transferability, a statement
that a copy of the restrictions are on file with the secre-
tary of the corporation and are open for inspection by a
member on the same basis as the records of the corpo-
ration.

Unless otherwise provided in the articles or bylaws, mem-
berships in California nonprofit corporations may not be trans-
ferred (for Public Benefit Corps and Religious Corps, member-
ships may not be transferred for value in any event), and all
rights as a member of the corporation cease upon the member’s
death.” Members may resign their memberships, however,’®
and memberships in Public Benefit Corps and Mutual Benefit

% CaL. Corp. CODE § 5310; CaL. Core. CODE § 7310; CaL. Corr.
Copk § 9310.

70 CaL. Core. CopE § 5311; CAL. Corp. CoDE § 7311; CAL. CORP.
CopE § 9311.

7! CAL. Corr. CoDE § 5350; CAL. Corp. CODE § 7350; CAL. CORP.
Cope § 9350.

72 CaL. Corp. CoDE § 5330; CAL. Core. CODE § 7330; CAL. CORP.
CopE § 9330.

73 CAL. Corp. CopE § 5312; CAL. Corp. CobEg § 7312; CAL. CORP.
CopE § 9312.

74 CAL. Corp. CoDE § 5410.

75 CAL. Core. CODE § 5320; CAL. Corr, CODE § 7320; CAL. CORP.
CopE § 9320.

76 CaL. Corp. CoDE § 5340; CAL. Corp. Cobg § 7340; CaL. CORP.
CobE § 9340.
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Corps may be suspended or terminated in a ““fair and reason-
able” manner if certain formalities are complied with.””

2. Member meetings

For each California nonprofit corporation, special meet-
ings for any lawful purpose may be called by 5 percent or more
of the members, as well as by the board, the chairman of the
board or the president. For Public Benefit Corps and Mutual
Benefit Corps, membership meetings are required to be held
each year in which directors are to be elected, and to transact
any other proper business. For Religious Corps, where board
seats are not subject to term limits, regular and special meetin%s
only need to be held “as may be ordered by the board.” 7
Member meetings, similar to board meetings, may be held by
electronic transmission.” Statutory notice and record date re-
quirements for member meetings are set forth in CAL. CORP.
Copk §§ 5510-5511 and 5611, CAL. Core. CoDE §§ 75107511
and 7611, and CAL. Corp. CoDE § 9411 for each of Public
Benefit Corps, Mutual Benefit Corps and Religious Corps,
respectively.

For all California nonprofit corporations, one-third of the
voting power of members, represented in person or by proxy,
constitutes a quorum at a meeting of members, although for
Public Benefit Corps and Mutual Benefit Corps, a bylaw may
set a different quorum.®® For Public Benefit Corps and Mutual
Benefit Corps, however, if a bylaw authorizes a quorum of less
than one-third of the voting power, the “general nature” of the
matters to be voted upon must be given to the members in
advance pursuant to the statutory notice requirements refer-
enced above.®! For all California nonprofits, action may be
taken by written consent without a meeting by written ballot or
written consent,®” and members may vote by proxy.®* How-
ever, voting agreements or voting trust agreements entered into
by members of a Public Benefit Corp will not be enforced.?

3. Member rights

In addition, for all California nonprofits, members have the
right (i) to inspect and copy the record of all the members’
names, addresses and voting rights, at reasonable times, upon
five business days’ prior written demand upon the corpora-

. 85 .o . .
tion,™ and (ii) to inspect the accounting books and records and
minutes of proceedings of the members and the board and

77 See CAL. Corp. CODE § 5341; CaL. Core. CODE § 7341.

78 CaL. Corp. CODE § 5510; CAL. Corp. CODE § 7510; CAL. CoRP.
CopE § 9411.

79 CAL. Corp. CoDE § 5510; CAL. Corp. CODE § 7510; CaL. Corr.
CopE § 9411.

80 CAL. Corp. CoDE § 5512; CaL. Core. CODE § 7512; CaL. Core.
CopDE § 9412.

81 CaL. Core. CoDE § 5512; CAL. CORP. CODE § 7512; CAL. CORP.
CoDE § 9412.

82 CAL. Corp. CODE § 5513; CaL. Core. CODE § 5516; CaL. Core.
CobE § 7513; CaL. Core. CopE § 7516; CaL. Corr. COoDE § 9413;
CaL. Corr. CopE § 9420.

83 CAL. Corp. CODE § 5613; CAL. Corp. CODE § 7613; CaL. CORP.
CopE § 9613.

84 CaL. Core. CODE § 5614.

85 CaL. Corp. CODE § 6330; CaL. Corp. CODE § 8330; CAL. Core.
CopE § 9511; the member’s request, however, must be for a “purpose
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committees of the board.*® Additional inspection rights appli-
cable only to Public Benefit Corps and Mutual Benefit Corps
are as follows:

o The right to receive the results of any vote of members
taken at a meeting (including the number of member-
ships voting for, against, abstaining or withheld from
voting).

e The right to receive an annual report, which must be
prepared not later than 120 days after the close of the
corporation’s fiscal year.®” The annual report require-
ment does not apply to Public Benefit Corps that re-
ceived less than $25,000 in gross revenues during the
fiscal year or Mutual Benefit Corps that received less
than $10,000 in gross revenues during the fiscal year.
The annual report requirements for Public Benefit Corps
and Mutual Benefit Corps are slightly different as set
forth below.®®

Public Benefit Corps are required to include the following
information in “appropriate detail” in their annual reports:

(1) The assets and liabilities, including the trust funds, as
of the end of the fiscal year.

(2) The principal changes in assets and liabilities, includ-
ing trust funds, during the fiscal year.

(3) The revenue or receipts of the corporation, both unre-
stricted and restricted to particular purposes, for the
fiscal year.

(4) The expenses or disbursements of the corporation, for
both general and restricted purposes, during the fiscal
year.

(5) A statement of any transaction with any director, officer
or holder of more than 10 percent of the voting power
involving more than $50,000 (individually or in the
aggregate), or any indemnifications or advances made to
any officer or director over $10,000.

(6) An independent accountant’s report or, if there is none,
a certificate of an authorized officer that the financial
statements were unaudited.

Mutual Benefit Corps are required to list in “appropriate
detail” the following:

(1) A balance sheet as of the end of that fiscal year, an
income statement and a statement of cash flows for that
fiscal year.

(2) A statement of the place where the names and ad-
dresses of the current members are located.

reasonably related to the member’s interest as a member.”

86 CaL. Corp. CoDE § 6333; CaL. Core, CoDE § 8333; CAL. CORP.
Cobk § 9152.

87 Pursuant to CAL. Corp. CoDE § 6321, the annual report require-
ments vary for Public Benefit Corps that do not elect directors annu-
ally, as well as for Public Benefit Corps that solicit contributions from
500 or fewer members.

88 CaL. Core. CoDE §§ 6321-6322; CaL. Core. CODE §§ 8321—
8322.

31-3rd C.PS.

Copyright ® 2016 by The Bureau of National Affairs, Inc., Arlington, VA 22202

(3) A statement of any transaction (excluding compensa-
tion of officers and directors) with any director, officer or
holder of more than 10 percent of the voting power
involving more than $50,000 (individually or in the
aggregate), or any loans or guaranties, indemnifications
or advances made to any officer or director of over
$10,000.

(4) An independent accountant’s report or, if there is none,
a certificate of an authorized officer that the financial
statements were unaudited..

For Public Benefit Corps and Mutual Benefit Corps, the
default statutory rules regarding director eligibility,®® nomina-
tion,”® publication *! and mailing ®* vary depending on the
number of members.

E. Electronic Communications

Should a corporation choose to send communications elec-
tronically, such as via e-mail, it must first ensure that the
recipient of the communication has provided an unrevoked
consent to receive electronic transmissions from the corpora-
tion. Use of electronic communications by the corporation is
not authorized unless the consent has been preceded by or
includes a clear written statement to the recipient as to (a) any
right of the recipient to have the record provided or made
available on paper or in non-electronic form, (b) whether the
consent applies only to that transmission, to specified catego-
ries of communications, or to all communications from the
corporation, and (c) the procedures the recipient must use to
withdraw consent.”® For electronic transmissions sent to the
corporation by members or directors, the corporation is further
required to place in effect reasonable measures to verify that the
sender is the member or director purporting to send the trans-
mission.**

Notice of a meeting of members of Public Benefit Corps
and Mutual Benefit Corps given by electronic transmission will
not be valid if (1) the corporation is unable to deliver two
consecutive notices to the member by that means or (2) the
inability to deliver the notices to the member becomes known
to the secretary, any assistant secretary, the transfer agent or
other person responsible for the giving of the notice.’

F. Consolidation, Merger and Transfer of Assets

California nonprofit corporations may merge with any do-
mestic or foreign corporation or other business entity, although
additional considerations must be taken into account for merg-
ers with other business entities.’® In addition, prior written
consent of the Attorney General is required where: (i) a Mutual
Benefit Corp is merging with a Religious Corp or a Public

8 CAL. Core. CobE § 5521; CaL. Core. CoDE § 7521.

%0 CAL. Corp. CODE § 5522; CAL. Core. CoDE § 7522.

! CaL. Core. CODE § 5523; CAL. Core. CODE § 7523.

92 CAL. Core. CODE § 5524; CaL. Corr. CODE § 7524.

93 CAL. Corp. CopE § 20.

94 CaL. Corr. CopE § 21.

95 CaL. Core. CopE § 5511; CaL. Core. CopE § 7511.

96 CaL. Corp. CoDE § 6010: CAL. Core. CODE § 6019.1; CaL. Corr.

CopE § 8010; CAL. Corr. CopE § 8019.1; CaL. Core. CoDE § 9640.
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Benefit Corp,”’ (ii) a Public Benefit Corp or a Religious Corp is
merging with a for-profit business entity,®® or (iii) for Public
Benefit Corps, members of the constituent corporation will
receive consideration other than a membership interest in the
surviving corporation.®® For Public Benefit Corps, the Attorney
General also must be provided with a copy of the proposed
merger agreement at least 20 days prior to consummation of the
merger.'?

For each California nonprofit that desires to merge into
another nonprofit, the board, the members and each other per-
son or persons whose approval would otherwise be required for
an amendment to the articles is required to approve the merger
agreement.'®! Member approval is also required in the case of
Public Benefit Corps and Mutual Benefit Corps that wish to
amend the merger agreement in a way that changes any of the
principal terms.'®? For Public Benefit Corps and Mutual Ben-
efit Corps, the board may abandon a merger at any time before
it is effective without further approval by the members.'%

The merger agreement must also set forth the terms and
conditions of the merger, any amendments to the articles or
bylaws of the surviving corporation, the name and place of
incorporation of each constituent corporation (and which cor-
poration is the surviving corporation), and the manner, if any,
that memberships of the constituent corporations will be con-
verted into memberships of the surviving corporation (or, in the
case of Mutual Benefit Corps, other securities or other arrange-
rnents.).104

Upon approval of any merger, the surviving corporation is
required to file a copy of the agreement of merger, including an
officers’ certificate certifying the vote of the membership. Both
the surviving corporation and each disappearing corporation
are required to file a Certificate 6f Merger.

Comment: The Certificate of Merger required by the Sec-
retary of State, as well as a sample officers’ certificate, are
available online.'® The filing fee is $100.

G. Dissolution

1. Involuntary dissolution

With certain exceptions, a complaint for involuntary dis-
solution may be filed in superior court by one half or more of
the directors in office, persons holding 33 V4 percent of the
voting power,'% any other person authorized by the articles,
the Attorney General or the head organization, if authorized by

97 CAL. Core. CopE § 8010.

98 CaL. Corp. CopE § 6010; CAL. Corp. CODE § 9640,

99 CaL. Corp. CopE § 6010.

100 Id

101 CAL. Core. CoDE § 6012; CAL. Core. CopE § 8012; CAL. CORP.
CobE § 9640.

192 CAL. Core. CobE § 6015; CAL. Corp. CoDE § 8015.

1095 CaL. Core. CopE § 6016; CAL. Corp. CoDE § 8016.

104 CaL. Core. CoDE § 6011; CaL. Corp. CopE § 8011; CAL. CORP.
CobDE § 9640.

1% Cal. Sec’y of State, Forms, Samples and Fees, http://
www.sos.ca.gov/business-programs/business-entities/forms.

196 Exclusive of memberships held by persons who have personally
participated in any alleged fraud.
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the articles.'”’” Statutory grounds for involuntary dissolution
include abandonment of its activities for more than one year, an
evenly divided board that cannot agree as to the management of
the corporation’s affairs, division of membership into dead-
locked factions, failure to elect successor directors,'%® persis-
tent and pervasive fraud, mismanagement or abuse of authority
(or, for Mutual Benefit Corps, persistent unfairness toward any
member), misapplication or waste of corporate property by the
directors or officers, necessary liquidation (in the case of Public
Benefit Corps, because the corporation is failing to carry out its -
purpose, and in the case of Mutual Benefit Corps, to protect the
rights or interests of the complaining members), termination of
the period for which the corporation was formed, or as provided
in the articles, for subordinate corporations of a head organi-
zation.'°

The Attorney General may bring a petition for involuntary
dissolution where the corporation “‘seriously offends” statutes
regulating corporations (or, for Public Benefit Corps and Reli-
gious Corps, statutes or regulations governing charitable orga-
nizations), cases of fraudulent abuse or usurpation of corporate
privileges or powers, and certain violations of law or failure to
pay taxes.

2. Voluntary dissolution

California nonprofits may elect to voluntarily wind up and
dissolve by approval of a majority of all members, or by
approval of the board and approval of the members.!'! How-
ever, the board may unilaterally elect to voluntarily dissolve
corporations subject to an order of relief in bankruptcy, corpo-
rations that have disposed of all assets and have not conducted
any activity for a period of five years, corporations with no
members, and subordinate corporations of head organizations
required to dissolve pursuant to their articles.!'?

Whenever a corporation has elected to wind up and dis-
solve, a certificate evidencing that election signed and verified
by at least a majority of the directors must be filed with the
attorney general. With certain exceptions, if the dissolving
corporation is a Public Benefit Corp or Religious Corp, the
Certificate of Dissolution must be accompanied by a letter from
the Attorney General that either waives objections to the dis-
tribution of the corporation’s assets or confirms that the corpo-
ration has no assets. Dissolving Mutual Benefit Corps with
assets in charitable trusts also requires approval from the At-

197 CAL. Core. CoDE § 6510; CAL. Corr. CODE § 8510; CAL. CORP.
CopE § 9680.

1%8 During any four-year period or when all voting power has been
exercised at two consecutive meetings or in two written ballots for the
election of directors, whichever period is shorter.

199 CaL. Core. CopE § 6510; CAL. Corp. CoDE § 8510; CAL. CoRP.
CopEe § 9680.

10 Car. Core. CoDE § 6511; CAL. Corr. CODE § 8511; CAL. CORP.
CopE § 9680.

"1 CAL. Corp. CobE § 6610, CAL. Core. CODE § 8610 and CaL.
Corr. Cope § 9680 cite CaL. Corp. CoDE § 5034, which defines
“approval of the members™ as “ratified by the affirmative vote of a
majority of the votes represented and voting at a duly held meeting at
which a quorum is present (which affirmative votes also constitute a
majority of the required quorum).”

"2 CaL. Core. CobE § 6610; CAL. Corp. CoDE § 8610; CAL. CORP.
CopE § 9680.
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torney General prior to distribution of any assets. The board,
instead of filing the certificate of dissolution, may petition the
superior court for an order declaring the corporation duly
wound up and dissolved.!!*

Comment: The Secretary of State’s form certificate of
dissolution for California nonprofits (Form DISS NP) is
available online.''* The Secretary of State also maintains a
“short-form” certificate of dissolution which may be used
in limited circumstances where a corporation has not is-
sued any memberships and the certificate of dissolution is
filed within 24 months from the date the articles were filed
with the Secretary of State.!'> To dissolve without court
proceedings, the corporation must file a “Certificate of

13 CAL. Corp. CoDE § 6617; CaL. Core. CoDE § 8617; CAL. CORP.
CobpE § 9680.

4 Cal. Sec’y of State, Forms, Samples and Fees, http://
www.s0s.ca.gov/business-programs/business-entities/forms.

"5 CaL. Core. CODE § 6610.5; CaL. Core. ConE § 8610.5; CAL.
Corr. CopE § 9680.5.

Election to Wind Up and Dissolve” (Form ELEC NP) '1°
prior to or together with a Certificate of Dissolution (Form
DISS NP). If the election to dissolve is made by the vote of
all the members, or if the corporation has no members, by
the vote of all the directors, only the Certificate of Disso-
lution is required to be filed.

Comment: In addition to the requirements of the Secretary
of State pursuant to the California corporations code, dis-
solving nonprofit corporations must comply with the re-
quirements of the Franchise Tax Board. Although beyond
the scope of this chapter, the Franchise Tax Board’s forms
and requirements are available online.'!”

16Cal. Sec’y of State, Forms, Samples and Fees, http://
www.so0s.ca.gov/business-programs/business-entities/forms.

17 Cal. Franchise Tax Bd., Charities and Nonprofits (Exempt Or-
ganizations),  https://www.ftb.ca.gov/businesses/exempt_organiza-
tions/.
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